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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
lionorable X, &, Foreman
Gounty ~uditor
Jefferson County
' Beaumont, Texas
Dear sSir: Opinion

legal help b assist
gQunty or distriot ate

dmed precinet anpleyno
the oommissioners' court
gl pay such fee from Road
and Bridge Fund, and a re~
ated guestion?

Your legte q ag \the opinion of this depart-
B\ stated theyein reeads in part as tollowa:

st th County Judge and
3 ¥y Auditor, County Clerk
Freqpurer, to enjola them from pay-
Wwed acd Bridge Funds for dirt
) Precinot employee {sating in
-apwjit- of decuring right of way for one
of thw Preeingts), is the Commissionerst Court
zed to employ ocutalde legel help to es-
ointy or Dletrioct Attorney on behalf
of either the above namsd Preoinct employes or
the Commigsioners' Court and pay suoh fes from
Road and Brldge Freoinet funda?

"If your answer is thet suoch fee oan not

be reid from Road end Bridge furds, then I ask
if it may be paid from any other County Fund?

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASFISTANT
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*In order that you Ay have & more
dofinite ploture of the eirsumatances in-
volved, I am enclos herowith s gopy of
the papers subaitted this suit,

*I afght state further that this matter

ing “mut:; 2 wg-x;%:: a tordh

on ] and was de~
ferred until llanm, Hovembder m and at the
originsl hearing on Thuraday mn were three
representatives of the Distriot Attorney's
Department present, including the Chief Assis-
tant. The outside M.tomey who was saployed
by the Commiasioners' Court was also present,*

The onclnm w of the plaintirfts petition at~

“m‘ .u{m ts tha Hr. Re Mo Xeith has
mmt e L. Osbhorne, an eaployes of Jeffer-
s @8 an individmal, S Jeflferson County and

mmt emlionara' v or Jefferaon County, the

County Treasurer ooun:.{ and the County Audisor

in their mpoctlve offiol elu.u. The sult was

broncht inst Jefferson m :n the wnnt: officinls
m.nu:r' mruuan to cn:o

&cttou of es

gq-ntoto-a-‘
mumuﬁmmmuetmw o Lo Caborne

Although P, L. Osborne i m:n b g‘at ::ﬁzrmigo?w
after carefully reading . on sa
parent that he 1s sued ns lnpiadlvum e ‘ =

Beoideso ou.‘!oiaus thes gounty offioclals and Jefferw
son County froa paying out certaoin amounts end sums of money
t0o I'e La Osbomomanuutaonomtho said ¥, L. Olhom
:mdo:.ns osrtain things as statsd in the petition and to
udicate other matters bLetween the oomty end 7. L. Osborne,
oh we 40 not think is pocessary to discuss o this apinlon.

In Texae turisprudence, Yol. 11, r. 575, it La
atated:; '

*The commissioners' court has ar Lo
enfla{ attaorneys to aassist the 1y cOne
atituted officexrs of the ovunty in the Proage
ocution of its claims and suits, and pay for
such services out of the oonnty funis,.

e, however, that the commissionerst uaurt
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does not have the power to deprive the county
attorney of his rightful authority in this re-
gard. The employment of counsel is reastricted
to special cuses where the services of an et~
torney ere required; nor hes the court power
to make an order which will warrant the pay-
asnt of oounty money to an sttorney for serv-
ices neither required nor performed.” (aAdams .
v8, Seagler, 250 S.W. 4133 Oibson vs. Davia

- 236 8.4. 202; Terrell va, Greene, 31 S.W. 651;
grzongsgg. Atesocosa Gounty, (Civ. App.) 32

Under the holdiangs of the above mentioned ocases,
1% is apparent that the commissioners! court has tho power
apd suthority to employ attorneys im the prosesution of its
olaims and suits and pay for sush services out of the gen~
eral fund of the gounty where the eounty, as a whole, fl
interested and affeotsd in sueh proceedings,

In the case of City National Bank of Austin va,

Presidio county, 26 8.W. 775, it was held that the comaia-
sloners' gourt was authorized to employ counsel to repre~
sent the commissionsrs’ oourt in a suit which was brought
against the county judge end the commissioners to enjoin
alleged illegal action of the oommismionsra! gourt in re-
- moving the sounty seat of rresidioc County from Fort Davis

to iarfa, The court held that while the sult was nominal-
ly egainst the delendants as individusls, it was designed
to control the performsnce of their officlsl acts, end
theretofore was & nmetter of concern to the aounty. In thils
conneetion the court said:

mihille it was nominally a suit egainst
them as individuels, its design and effect wes
to obstruet and control the performancs of
thelr officisel sots, und we sre not disposed
to hold in suoh m came that they must do noth-
ing towards defending certain suits, or must
employ counsel at thelr own expense, They hed
povier to employ eounsel, and to defray tha rea-
sonable expenses thereof out of the county
funds,™

The esourt slsc held that the right to employ
counsel was not dependent upon whether the order of the
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comminsionerat ocowrt which wae under attack was valld or
invealid, On this point ths court said:

whe validity of their aots was not
affeoted by the faol that they were mis~
tekan, or thet there was an adverse deoli-
siocn of the question., It has bocn ITe-
guantly held that the power cannot be
weasured by such & rule.”

The Ioed & Hridge Mund is & constitutional
{(The Commisaioners® Court of ilenderson County va. Burk, 262
S.ils 94, and seetion ¢, irticle 2, Texas Constitution)
Therefore, the moneys arising from taxos lsvied and ocollected
for the Road & Bridge Yund 1s a constitutional fund end the
! comuissioners' court has no power to iranafer money from one
| fund to snother or to expond, for one purpose, tax monay
ralsed ostenaidly for anothex purpose., (4ee Carroll ve,
willfiama, 202 3.i/, 504) The o ssionerst court hes no sie
thority to expend money Ifrom the Road & Bridge Mund for the
purpose of ocompensoting an attorney whz is eamployed to repre-
cent the county. 7The commimsioners' eourt hus no authority
g:mtl_mer to smploy &pd pey an sttorney to rejresent P, L.
I gborne,

AB above stated the occomissioners' sowrt has the
powar and suthorisy to eiploy sttorneys in the prossoution
of ite olaiss and sults and pay for such services cut of the
Qensral Fund of the gounty where the county, &s e whols, is
interested sod affeotnd in such procecdincs, Thevefowmy, it
is our opinion that the commisaicnera’ court is autioriced
t0 enploy &n attormey for the purposs of representing the
comnisnionerst court and the gounty in the ahove mentianed
oaee and pay him out of the General Funds of the gounty,

: o are returning the pupers which were snclosed
with your reguest,

Trusting that the foregoing fully mnswers your ine
guiry, we are

Yours very truly
KTTORIEY OH41AL OF TRXAS

. Mg . -~
FIRST ASSISTANT By W&/M .

ATTORNEY GENERAL pdall @ oo hd\
' k. (O N

AdsTL ,COMM ITTEE
kgé’ Znel.
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